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RECONSTRUCTION OF FLOOD-DAMAGED LEVEES AND SHORELINE
PROTECTION STRUCTURES

The recent series of major storms this winter have raised concerns about protecting shoreline and
riparian property. The U.S. Army Corps of Engineers (USACE) has the following policies pertinent to
repairing damaged levees and shoreline structures.

-’- Repairs in-kind of flood-damaged, man-made levees and
permitted on a nationwide basis (33 CFR 330, Appendix A,
(i.e. exempt from requiring a Corps permit) (33 CFR 323.4

shoreline protection structures are either
Part B.3),  or do not require a permit at all
(a) (2)). Repairs or replacement of such

structures should not deviate from the plans of the original “stricture “and should be at the same
location. Placement of fill into the waterway cannot extend beyond the pre-flood or pre-storm
damaged shoreline to qualify for an exemption from the requirement for a Corps permit.

Any enlargement to the original structure or adding fill into the waterway beyond the pre-flood .
condition may require a Corps permit. In other words, encroachment into the waterway that exceeds
the pre-flood shoreline configuration requires a Corps permit. Minor deviations to the dimensions of
the levee or shoreline protection structure, including the use of different construction material, are
allowed under Nationwide Permit No. 3 (NWP 3) provided: (a) the deviations will cause little or no
environmental harm, and (b) all conditions of the nationwide permit are adhered to (see Enclosure).
There are no reporting requirements to the Corps of Engineers for work being conducted under
NWP 3. However, a Section 401 water quality certification or waiver is required from the appropriate
state Regional Water Quality Control Board before NWP 3 is effective. Also, a coastal consistency
certification concurrence may be required for work within the coastal zone from the California Coastal
Commission, or the San Francisco Bay Conservation and Development Commission (BCDC).

A Corps permit also is required if the construction method for the repairs requires excavation,
mechanized movement of river bottom material or filling in the waterway (e.g. fill for temporary access
roads and cofferdams; or placement of riprap below the ordinary high water mark). Temporary access
fills and small amounts of fill in the waterway also are approved by nationwide permit under certain



conditions. A Section 401 water quality certification or waiver is required before any nationwide permit
is effective. For further details, please read carefully Enclosure 1, and contact the Corps of Engineers
at the above address. Please call the following individuals if you have any questions:

1) For Alameda, Contra Costa, Monterey, San Benito (western half), San Francisco, San Luis
Obispo, San Mateo, Santa Clara, and Santa Cruz counties:

John Hendricks (41 5) 977-8464

2) For Lake (northern portion), Marin, Mendocino, Modoc (northeast portion), Napa, Siskiyou,
Solano, Sonoma, and Trinity counties:

Sharon Moreland (41 5) 977-8440

3) For Del Norte and Humboldt counties:

Michael Lamprecht or Dave Ammerman (707) 443-0855
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B. Nationwide Permits and Conditions

1. Aids to Navigation. The placement of aids to navigation and regulatory markers which are
approved by and installed in accordance with the requirements of the U.S. Coast Guard (See CFR
Part 66, Chapter 1, Subchapter C).(Section 10)

2. Structures in Artificial Canals. Structures constructed in artificial canals within principally
residential developments where the connection of the canal to a navigable water of the United States
has been previously authorized (see 33 CFR 322.5(g)). (Section 10)

* 3. Maintenance. The repair, rehabilitation, or replacement of any previously authorized,
currently serviceable, structure or fill, or of any currently serviceable structure or fill authorized by 33
CFR 330.3, provided that the structure or fill is not to be put to uses differing from those uses specified
or contemplated for it in the original permit or the most recently authorized modification. Minor
deviations in the structure’s configuration or filled area including those due to changes in materials,
construction techniques, or current construction codes or safety standards which are necessary to
make repair, rehabilitation, or replacement are permitted, provided the environmental effects resulting
from such repair, rehabilitation, or replacement are minimal. Currently serviceable means useable as
is or with some maintenance, but not so degraded as to essentially require reconstruction. This NWP

.,- authorizes the repair, rehabilitation, or replacement of those structures destroyed by storms, floods,
fire or other discrete events, provided the repair, rehabilitation, or replacement is commenced or under
contract to commence within two years of the date of their destruction or damage. In cases of
catastrophic events, such as hurricanes or tornadoes, this two-year limit may be waived by the District
Engineer, provided the permittee can demonstrate funding, contract, or other similar delays.
Maintenance dredging and beach restoration are not authorized by this NWP. (Sections 10 and 404)

ENCLOSURE B
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GENERAL CONDITIONS:

The following general conditions must be
followed in order for any authorization by a NWP
to be valid:

1. Navigation: No activity may cause more than
a minimal adverse effect on navigation.
2. Proper maintenance: Arry structure or till

authorized shall be properly maintained, including
maintenance to ensure public stiety.
3. Erosion and siltntion  controls: Appropriate

erosion and siltation controls must be used and
maintained in effective operating condition during
construction, and all exposed soil and other fills, as
well as any work below the ordinary high water
mark or high tide line, must be permanently
stabilized at the earliest practicable date.
4. Aquatic life movements: No activity may

substantially disrupt the movement of those species
of aquatic life indigenous to the waterbody,
including tiose species which normally migrate
through the area., unless the activitys primary
purpose is to impound water.

5. Equipment: Heavy equipment working in
wetlands must be placed on mats, or other measures
must be taken to rniniiize  soil disturbance.

6. Regional and case-by-case conditions: The
activity must comply with any regional conditions

.~hich  may have been added by the Division
Engineer (see 33 CFR 330.4(e)) and with any case
specifrc conditions added by the Corps or by the
state or tribe ti its section401 water quality
certification.
7. Wild and Scenic Rivers: No activity may

occur in a component of the National Wild and
Scenic River System, or in a river oticially
designated by Congress as a “study river” for
posible  inclusion in the systew while the river is
in an official study status, unless the appropriate
Federal agency, with direct management
responsibility for such river, has determined in
writing that the proposed activity will not adversely
effect the Wild and Scenic River designation, or
study status, Information on Wild and Scenic
Wvers  maybe obtained from the appropriate
Federal land management agency in the area (e.g.,
National Park Service, U.S. Forest Service, Bureau
of Land Managemen4  U.S. Fish and Wildlife
Service.)
8. Tribal righti: No activity or its operation may

impair reserved tribal rights, including but not
limited to, reserved water rights and treaty fishing
and hunting rights.
9. \Vater quaii~ cefilcation:  In certain states,

au individual Section401 water quality
cert~lcation must be obtained or waived (see 33
CFR 330.4(c)).
10. Coastal zone management: In certain states,

an individual state coastal zone management
consistency concurrence must be obtained or
waived (see Section 330.4(d)).
11. Endangered Species: (a) No activity is

authorized under any N WP which is 1 ikely to
jeopardize the continued existence of a threatened
or endangered species or a species proposed for
such designatio~ as identified under the Federal
Endangered Species A< or which is likely to
destroy or adversely modfi the critical habitat of
such species. Non-federal pernsittees  shall not~
the District Engineer if any listed species or critical
habitat might be affected or is in the vicinity of the
proje~  and shall not begin work on the activity
until notified by the District Engineer that the
requirements of the Endangered Species Act have

NATIONWIDE PERMIT CONDITIONS
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been satisfied and that the activity is authorized.
(b) Authorization of an activity by a nationwide

permit does not authorize the take of a threatened
or endangered species as defined under the Federal
Endangered Species Act. In the absence of separate
authorization (e. g., an ESA Section 10 Permit, a
Biological opinion with incidental take provisiom,
etc.) from the U.S. Fish and Wildlife Service or the
National Marine Fisheries Service, both lethal and
non-lethal takes of protected species are in violation
of the Endangered Species Act Information on the
location oftbreatened  and endangered species and
their critical habitat can be obtained directly from
the off]ces of the U.S. Fish and Wildlife Service and
National Marine Fisheries Service or their world
wide web pages at http://www.fis.go v/-r9err@p/
errdspp.html  and http:/Wn#lsh.spp.mnfs.  gov/
tmcintyr/prot_res. html#ES  and Recovery,
respectively.
12. Historic propefiies:  No activity which may

affect fistoric properties liste~ or eligible for
listing, in the National Register of Historic Places is
authorized, until the DE has complied with the
provisions of 33 CFR Part 325, Appendix C. me
prospective permittee must notfi the District
Engineer iftbe authorized activity may tieet any
historic properties listed, determined to be eligible,
or which the prospective permhtee  has reason to
believe may be eligible for listing on the Natioml
Register of Historic Places, and shall not begin the
activity until notfled  by the District En@eer  that
the requirements of the National Historic
Presewation Act have been satisfied and that the
activity is authorized. Information on the location
and existence of historic resources can be obtained
from the State Historic Preservation OffIce and the
National Register of Historic Places (see 33 CFR
330.4(g)).
13. Notification: (a) Timing:  Where required by

the terms of the NWP, the prospective prmittee
must noti~  the District Engineer with a
Pre-Corrstruction  Notification (PCN) as early as
possible and shall not begin the aetivi~

(1) Until notiled  by the District Engineer tiat the
activity may proceed under the NWP widr any
special conditions imposed by the District or
Division Engirrem,  or

(2) If notified by the District or Division Engineer
that an individual permit is required, or

(3) Unlesi  30 days (or 45 days for NWP 26 ordy)
have p=ed  born the District Engineer’s receipt of
the notification and the prospective pemrittee has
not received notice from the District or Division
Engineer. Subsequently, the permittee’s  right to
proceed under the NWP maybe modtie~
suspended, or revoked ordy  in accordance with the
procedure set forth in 33 CFR 330.5  (dX2).

(b) Contents ofNotificatiorr:  The notification
must be in writing and include the following
intormatiom.

(1) Name, addr=  and telephone numbers of the
prospective permittee,

(2) Location of the proposed proje~
(3) Brief description of the pro~sed  proje~  the

project’s purpos% duect  and indirect adverse
environmental effects the project would cau=,  any
other N WP(S), regional general permit(s) or
individual permit(s) used or intended to be used to
authorize any part of the proposed projector any
related aetivi~,  and

(4) Forms  14, 18,21,26,29,34, and 38, the
PCN must also include a delineation of fiected
special aquatic sites, including wetlands (see
paragraph 13(f)]

(5) Form 21- Su#ace Coal Mining

Activities. the PCN must include an 05M  or state
approved mitigation plan.

(6) For W 29-Single-Family Hous~, the
PCN must also include:

(i) ~y past use of this NWP by the individual
permittee and/or the perrnittees  spouse,

(ii) A statement that the single-family housing
activity is for a personal residence of the permitter,

(iii) A description of the entire parcel, irrchsdmg
its size, and a delineation of wetlands. For the
purpose of this NWP, parcels of land measuring 0.5
acre or less will not require a formal on-site
delineation. However, the applicasrt  shall provide
an indication of where the wetlands areand the
amount of wetlands that exists on the property.
For parcels greater than 0.5 acre in size, a formal
wetland delineation must be prepared in accordance
with the current method required by tie Corps. (See
paragraph 13(~]

(iv) A fitten description of all land (includirr~ if
available, legal descriptions) owned by the
prospective permittee  and/Or the prospective
permittees spouse, within a one mile radius of the
parcel, in any form of ownership (including my
land owned as a partner, corporation, joint
tenant, co-tenant, or as a tenant-by-tie-entirety) and
any land on which a purchase and sale agreement
or other contract for sale or purc~e  has been
executed,
(7) For MW  31- Maintenance oftisting  Rood

Control Projects, the prospective permittee must
either notfi tie District Engineer whh a
Pre-Constnrction  Notification (PCX)  prior to each
maintenance activity or submit a five year (or le=)
m~intenance plan. In additio~ the PCN must
include all of the following
(i) SrsMcient  baseline information so as to identfi

the approved channel depti and comlgurations and
existing facilities. Minor deviations are authorize~
provided that the approved flood control protection
or drainage is not inereaae~
(ii) A delineation of any affected special aquatic ,

sites, including wetburb,  and,
(iii) Lucation of the dredged material disposal site.
(8) Form  33-Temporary Corr.h-ucrion,

Access, and Dewatering,  the PCN must also
include a r~oration  plan of reasonable measures to
avoid and minimize adverse effects to aquatic
resources.

(c) Form afNofification:  me  standard irrdividud
permit application form (Form ENG 4345) maybe
used as the notification but must clearly indicate
that it is a PCN and must include all of the
information required in (b) ( 1X7)  of General
Condition 13. A letter may also be used.

(d) Dislrict  Engineer’s Decision: In reviewing
the pre-corrstruetion  notification for the proposed
activity, the District Engineer will determine
whether the activity authorized by the NWP will
result in more than minimal individual or
cumulative adverse environmental effects or may
be contrary to the public isrtere~  The prospective
permittee may, optionally, submit a proposed
mitigation plan with the pre-eo~ction
not~lcation to expedite the process and the District
Engineer will consider any optional mitigation the
applicant has included in the proposal ti
detemrining whether the net adverzc  environmental
effects of the proposed work are minimal. If the
District Engineer determines that the activity
complies with the terms and conditions of the NWP
and that the adverse effects are minimal, the
District Engineer will not%  the +ttee and
include any conditiom the DE deems neeesmry.

Any mitigation proposal must be approved by the
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